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INTRODUCTION 

The  business  of  real  estate  brokerage  is  regulated  by  Article 
12-A  of  the  Keal  Property  Law,  commonly  known  as  the  "Real 
Estate  Brokers'  and  Salesmen's  License  Law";  which  was  enacted 
in  1922  (eh.  672,  L.  1922).  Section  441  of  this  statute  was  so 
amended  in  1926  (ch.  831,  L.  1926)  and  in  1944  (ch.  631,  L.  1944), 
as  to  require  that,  thereafter,  all  applicants  for  licenses  as  real 
estate  brokers  or  salesmen,  including  those  applying  for  the 
renewal  of  licenses  after  an  unlicensed  status  of  one  license  year 
or  over,  must  establish  their  competency  by  passing  written 
examinations. 

Applicants  for  real  estate  brokers'  licenses  must  demonstrate 
that  they  have  a  fair  knowledge  of  the  English  language ;  a  fair 
understanding  of  the  general  purposes  and  general  legal  effect 
of  deeds,  mortgages,  land  contracts  of  sale  and  leases;  a  general 
and  fair  understanding  of  the  obligations  between  principal  and 
agent,  and  of  the  provisions  of  the  License  Law. 

Concerning  salesmen,  the  law  prescribes  that:  "Each  applicant 
for  a  real  estate  salesman's  license  shall  pass  a  written  examina- 
tion that  shall  satisfy  the  department  as  to  his  character  and  gen- 
eral intelligence."  Accordingly,  such  applicants  are  required  to 
make  satisfactory  replies  to  several  questions  relating  to  the 
"Real  Estate  Brokers'  and  Salesmen's  License  Law,"  which  each 
applicant  should  carefully  study. 

The  examinations  prescribed  by  the  statute  are  conducted  simul- 
taneously in  New  York  City,  Albany,  Binghamton,  Buffalo,  Pough- 
keepsie,  Rochester,  Syracuse  and  Utiea,  as  frequently  as  is 
warranted  by  the  demand  therefor;  at  least  every  other  month. 
Applicants  may  appear  at  the  place  of  examination  that  is  most 
convenient  to  them. 

This  booklet  is  issued  in  response  to  a  general  demand  for  a 
compilation  of  the  basic  provisions  of  the  law  relating  to  the 
subjects  covered  by  the  written  examinations  prescribed  by  the 
statute. 
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ARTICLE  12-A  OF  THE  REAL  PROPERTY  LAW* 


Purpose  and  effect.  This  statute  was  enacted,  primarily,  for 
the  protection  of  the  public  against  the  dishonest  practices  of 
unscrupulous  and  the  costly  blunderings  of  incompetent  real 
estate  agents.  The  more  important  effects  of  its  enactment,  and 
the  efforts  that  have  been  made  to  enforce  its  provisions  efficiently, 
have  been  the  minimizing  of  fraud  and  fraudulent  practices  in  real 
estate  transactions,  and  the  promotion  of  higher  standards  of 
efficiency  and  trustworthiness  in  the  real  estate  brokerage  business. 

Real  estate  agents  must  be  licensed.  This  statute  forbids  any 
one  who  is  not  a  duly  licensed  real  estate  broker  or  salesman  to 
negotiate  any  form  of  real  estate  transaction,  for  another  and  for 
compensation  of  any  kind,  in  the  State  of  New  York  (§  440-a). 
The  provision  covers  the  negotiation  of  mortgages  and  the  collec- 
tion of  rents,  as  well  as  the  making  of  leases  of  and  sale  by  auction 
or  otherwise  real  property  (§  440).  The  negotiation  of,  or 
attempt  to  negotiate  a  lot  or  parcel  for  another  under  provisions 
of  Article  9A  of  the  Real  Property  Law,  requires  a  real  estate 
broker's  license  (§  440).  A  licensed  broker  may  not  employ  an 
unlicensed  person  to  assist  in  the  negotiation  of  a  real  estate  trans- 
action. If  he  does,  the  broker  forfeits  his  rights  to  his  commis- 
sion on  the  transaction,  is  guilty  of  a  misdemeanor  (§  442-c)  and 
may  have  his  license  revoked  (§  441-c). 

Non-resident  brokers.  A  "non-resident"  real  estate  broker, 
within  the  meaning  of  the  statute,  is  one  who  lives  in  another  state 
and  does  not  maintain  an  office  in  the  State  of  New  York.  Non- 
resident brokers  may  be  licensed  to  conduct  negotiations  in  this 
State,  upon  the  same  terms  as  resident  brokers,  except  that  a  non- 
resident broker  must  file  a  duly  verified  "irrevocable  consent" 
that  service  of  summons,  complaints  and  other  legal  documents  in 
actions  and  other  proceedings  instituted  against  him,  in  any  court 
in  the  State  of  New  York,  may  be  served  upon  the  secretary  of 
state,  with  the  same  force  and  effect  as  if  served  upon  the  broker 
personally.  A  non-resident  broker  must  demonstrate  his  com- 
petency in  the  prescribed  written  examination,  unless  in  his  State 
a  New  York  broker  may  be  licensed  without  passing  the  qualifying 
examination  that  is  there  required  of  resident  applicants  for  real 
estate  brokers'  licenses  (§  442-g). 

Persons  exempt  from  application  of  law.  The  provisions  of 
the  statute  do  not  apply  to  public  officers  while  performing  their 
official  duties,  to  persons  acting  in  any  capacity  under  the  judg- 
ment or  order  of  a  court,  or  to  attorneys  at  law  duly  admitted  to 
practice  in  the  courts  of  New  York.  (§  422-f).  Where  an  attor- 
ney at  law  employs  a  salesman  or  salesmen,  he,  the  attorney  at  law, 
must  himself  obtain  a  license  as  real  estate  broker. 


*  This  article  includes  merely  a  summary  of  the  more  important  provisions 
of  the  statute.  Its  full  text,  annotated  and  indexed,  is  contained  in  a 
separate  pamphlet  entitled  "Real  Estate  Brokers'  and  Salesmen's  License 
Law,"  copies  of  which  may  be  had,  without  charge,  by  application  to  the 
Division  of  Licenses,  Department  of  State,  Albany,  N.  Y. 
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Territorial  application  of  law.  The  statute  is  State-wide  in 
its  application  (§  440-a). 

Eligibility  for  license.  Licenses  to  act  as  real  estate  brokers 
are  granted  only  to  citizens  of  the  United  States  or  to  persons 
who  have  declared  their  intention  to  become  citizens  (§  440-a)  ; 
minors  are  ineligible.  No  one  may  be  licensed  as  a  real  estate 
broker  unless  he  has  actively  participated  in  the  general  real 
estate  brokerage  business  as  a  licensed  real  estate  salesman  under 
the  supervision  of  a  licensed  real  estate  broker  for  a  period  of 
not  less  than  one  year,  or  that  he  has  had  the  equivalent  experi- 
ence in  general  real  estate  business  for  a  period  of  at  least  two 
years,  the  nature  of  which  experience  shall  be  established  by 
affidavit  duly  sworn  to  under  oath  and/or  other  and  further 
proof  required  by  the  department  of  state;  and  has  demonstrated 
his  competency  to  act  as  a  broker  by  passing  the  required  written 
examination  (Subd.  1(d),  §  441). 

Applicants  for  salesmen's  licenses  need  only  to  establish  their 
competency.  An  alien,  a  minor  or  a  person  who  has  had  no 
experience  in  the  real  estate  brokerage  business  may  be  licensed  as 
a  real  estate  salesman  (Subd.  1-A,  §  441). 

No  person  shall  be  entitled  to  a  license  as  a  real  estate  broker 
or  real  estate  salesman  under  this  article  who  has  been  convicted 
in  this  state  or  elsewhere  of  a  felony,  and  who  has  not  subsequent 
to  such  conviction  received  executive  pardon  therefor  or  a  certifi- 
cate of  good  conduct  from  the  parole  board,  to  remove  the  dis- 
ability under  this  section  because  of  such  conviction. 

Renewal  of  license.  A  person  who  does  not  apply  for  renewal 
of  either  a  broker's  or  salesman's  license  within  one  year  from 
expiration  of  a  previously  issued  license  must  quality  by  passing 
a  written  examination  (Subd.  2,  §  441). 

Applications  for  licenses.  Persons  desirous  of  being  licensed, 
either  as  real  estate  brokers  or  salesmen,  will  be  furnished  with 
appropriate  forms  of  applications,  instructions,  etc.,  by  the  Divi- 
sion of  Licenses,  Department  of  State,  Albany,  N.  Y.,  upon  request. 

The  mere  filing  of  an  application  for  a  license  does  not  authorize 
the  applicant  to  engage  in  the  real  estate  brokerage  business.  An 
applicant  for  a  real  estate  broker's  license  may  not  lawfully  act 
as  a  real  estate  agent  until  his  license  has  actually  been  issued. 

Temporary  permits.  Upon  receipt  of  an  application  for  a  real 
estate  salesman's  license,  a  permit  will  be  issued  authorizing  the 
applicant  to  act  as  a  salesman  for  a  period  of  not  exceeeding  60 
days,  pending  his  written  examination.  Not  more  than  one  such 
permit  shall  be  issued  the  same  applicant  during  the  same  license 
year.  (Subd.  1-A,  §  441).  The  statute  does  not  authorize  the 
granting  of  temporary  permits  to  applicants  for  brokers'  licenses. 

Corporations  and  co-partnerships.  Each  officer  of  a  corpora- 
tion or  member  of  a  co-partnership  who  engages  in  any  form  of 
real  estate  brokerage,  in  behalf  of  his  corporation  or  firm,  must 
be  licensed,  as  its  representative,  as  a  real  estate  broker.  Sales- 
men's licenses  are  not  issued  to  officers  of  corporations,  nor  to 
members  of  co-partnerships  (Subd.  2,  §  441-b). 
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License  fees.  In  cities  containing  a  population  of  more  than 
three  hundred  thousand  inhabitants,  according  to  the  last  preced- 
ing federal  census,  the  annual  license  fee  for  a  real  estate  broker 
shall  be  twenty-five  dollars  and  for  a  real  estate  salesman  five 
dollars;  in  cities  containing  a  population  of  fifty  thousand  and 
less  than  three  hundred  thousand,  the  annual  license  fee  for  a 
real  estate  broker  shall  be  fifteen  dollars  and  for  a  real  estate 
salesman  three  dollars;  in  all  other  places  in  which  this  article  is 
applicable,  the  annual  license  fee  for  a  real  estate  broker  shall  be  ten 
dollars  and  for  a  real  estate  salesman  two  dollars.  (Subd.  1,  §  441-b) . 

Full  license  fee  is  required  of  one  officer  of  a  corporation  or 
member  of  a  co-partnership  for  an  "original"  real  estate  broker's 
license ;  other  officers  or  co-partners  must  each  pay  half -fee  for  an 
"additional"  broker's  license  (Subd.  2,  §  441-b). 

On  applications  filed  after  May  1st,  the  license  fees  are  one-half 
the  usual  fee;  this  half -fee  provision  does  not  apply  to  applications 
for  renewal  of  license  (Subd.  3,  §  441-b). 

Issue  and  re-issue  of  licenses.  *The  license  year  begins  Novem- 
ber 1st  and  expires  October  31st  of  the  following  year  (Subd.  7, 
§  441-a).  On  applications  filed  on  or  before  November  1st  licenses 
are  issued  for  the  full  license  year  ensuing.  On  applications  filed 
after  November  1st,  licenses  are  issued  for  the  remainder  of  the 
license  year. 

Real  estate  brokers'  licenses  are  issued  directly  to  the  licensees 
named  therein.  In  case  of  a  change  in  the  business  address  of 
the  licensee,  or  in  his  business  status  (entering  or  withdrawing  from 
a  real  estate  brokerage  corporation  or  co-partnership),  he  must 
promptly  return  his  license  and  make  application  that  his  license  be 
re-issued,  to  show  his  new  address  or  present  license  status  (Subd. 
5,  §  441-a  and  Subd.  2,  §  441-b.)  Pocket  license  card  must  accom- 
pany returned  license. 

Salesmen's  licenses  are  mailed  to  and  should  remain  in  the 
custody  of  the  brokers  by  whom  the  salesmen  are  employed,  dur- 
ing the  salesmen's  employment  (Subd.  1,  §  441-a.) 

Salesmen's  pocket  license  cards  are  also  mailed  to  their  em- 
ployers, but  shall  be  delivered  by  them  as  soon  as  received  to  the 
salesmen  to  whom  they  relate.    (Subd.  6,  §  441-a). 

Upon  the  termination  of  a  salesman's  employment,  his  license 
must  be  immediately  returned  by  the  broker  to  the  Division  of 
Licenses  of  the  Department  of  State  (Subd.  1,  §  441-a)  :  and  must 
be  accompanied  by  a  sworn  statement  by  the  broker  of  the  reason 
for  the  dismissal  in  case  of  the  discharge  of  a  salesman  for  cause 
(§  442-b).  A  real  estate  broker  violates  the  provisions  of  the 
last  mentioned  section,  if  he  withholds  the  return  of  a  salesman's 
license  because  the  salesman  owes  a  balance  on  his  "drawing 
account,"  or  for  any  other  reason.  Real  estate  salesman  should 
promptly  apply  to  have  their  licenses  re-issuer!  upon  changing 
employers  and  shall  return  their  pocket  license  cards  immediately 
upon  the  discontinuance  of  their  employment  for  any  reason 


*  Licenses  as  real  estate  broker  and  salesman  cannot  be  held  at  one  time 
by  the  same  person. 
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(§  442-b).  Application  forms  to  effect  any  change  in  broker's 
or  salesman's  license  status,  can  be  obtained  from,  and  must  be 
filed  with  the  Division  of  Licenses,  Department  of  State,  Albany, 
N.  Y. 

A  fee  of  one  dollar  is  required  when  a  broker  changes  his  prin- 
cipal place  of  business  (subd.  5,  S.  441-a),  or  changes  his  status 
from  an  individual  to  a  member  of  a  copartnership  or  officer  of 
a  corporation  (subd.  2,  S.  441-b),  and  when  a  salesman  changes 
employer  (S  441-a). 

Offices  and  branch  offices.  A  real  estate  broker  must  have  and 
maintain  a  principal  place  of  business,  (Subd.  3,  §  441-a).  He 
may  also  maintain  such  branch  offices  as  he  desires,  for  which 
licenses  are  issued.  The  license  fee  for  each  such  supplemental 
license  shall  be  one-half  the  license  fee  prescribed  for  a  real  estate 
broker's  license  in  the  place  wherein  such  branch  office  shall  be 
located.  (Subd.  3,  §  441-a).  Upon  changing  his  business  address 
he  must  promptly  apply  to  the  licensing  authorities  to  have  his 
license  re-issued. 

Licenses  must  be  displayed.  The  license  of  a  real  estate  broker 
must  be  conspicuously  displayed  in  his  principal  place  of  business 
at  all  times.  Licenses  issued  for  branch  offices  must  be  displayed 
therein  (Subd.  4,  §  441-a).  A  broker's  license  should  not  be  laid 
away  in  a  safe  or  in  a  desk-drawer.  The  display  of  a  real  estate 
broker's  license,  the  term  whereof  has  expired,  by  any  person, 
partnership  or  corporation  not  duly  licensed  as  a  real  estate 
broker  for  the  current  year  is  prohibited  (§  441-a,  subd.  4).  A 
broker  is  not  required  to  display  his  salesmen's  licenses.  They 
may,  and  probably  should,  be  filed  in  some  secure  place,  as  a 
broker  is  responsible  for  their  safe  keeping  and  must  be  ready  to 
return  them  immediately  to  the  licensing  authorities,  upon  the 
termination  of  the  salesmen's  employment,  as  the  statute  requires 
(Subd.  1,  §  441-a;  §  442-b). 

Signs.  A  real  estate  broker  must  post  a  sign,  containing  his 
name  and  indicating  his  business  (which  must  be  stated  as 
"licensed  real  estate  broker")  on  the  outside  of  his  place  of  busi- 
ness, unless  same  is  located  in  an  office,  apartment  or  hotel  building, 
in  which  event,  his  name  and  the  words  "licensed  real  estate  broker" 
must  be  posted  in  the  space  provided  for  that  purpose  in  the  lobby 
of  the  building,  other  than  a  mail  box.  In  case  a  sign  is  posted, 
it  must  be  of  such  size  and  so  lettered  as  to  be  readable  from  the 
sidewalk  (Subd.  3,  §  441-a).  A  similar  sign  must  be  posted  on 
each  branch  office  maintained  by  the  licensee.  A  real  estate  broker 
is  not  exempt  from  compliance  with  the  statutory  sign  require- 
ment because  he  maintains  his  office  in  his  residence  located  in  a 
district  which,  under  a  local  zoning  regulation,  is  restricted  against 
business  occupancy.  In  such  a  case,  the  broker  must  move  his 
office  to  a  district  that  is  not  restricted  against  business  occupancj' 
or  surrender  his  broker's  license  for  cancellation.  He  will  not 
be  allowed  to  violate  the  law  in  order  to  comply  with  a  city  or 
village  ordinance.  A  real  estate  salesman  is  not  required,  nor 
will  he  be  permitted,  to  post  a  sign,  advertising  himself  as  a  real 


estate  agent,  unless  it  shall  plainly  appear  from  such  sign  that 
he  is  acting  as  a  salesman  for  a  licensed  real  estate  broker  whose 
name  must  be  set  forth. 

Pocket  license  card.  The  licensing  authorities  issue  a  pocket 
license  card  to  each  licensee,  which  he  must  exhibit  on  demand 
(Subd.  6,  §  441-a).  Any  one  doing  business  of  any  kind  with  a 
real  estate  agent  should  insist  that  he  show  this  credential,  as  by 
so  doing  it  may  be  determined  whether  or  not  the  agent  is  duly 
licensed,  and,  if  licensed,  in  what  capacity.  An  unlicensed  real 
estate  agent  cannot  collect  compensation  for  his  services  by  resort 
to  the  courts,  for  he  must  allege  and  prove  that  he  is  a  duly 
licensed  real  estate  broker  in  order  to  be  entitled  to  a  judgment 
(§  442-d).  Payment  of  a  commission  to  a  licensed  real  estate 
salesman  does  not  cancel  the  claim  of  his  employer  for  the  services 
rendered  by  the  salesman,  for  the  law  forbids  a  salesman  to 
demand  or  receive  compensation  for  his  services  from  any  one  but 
the  real  estate  broker  who  employs  him  (§  442-a). 

Splitting  Commissions.  No  real  estate  broker  may  pay  any 
part  of  a  fee,  commission  or  other  compensation  received  by  him  to 
any  person  for  any  service,  help  or  aid  rendered  by  him  to  such 
broker  in  the  negotiation  of  any  real  estate  transaction,  unless 
such  person  is  a  duly  licensed  real  estate  salesman  employed  by 
the  broker,  or  is  a  licensed  real  estate  broker  of  this  state,  or  is 
engaged  in  the  real  estate  brokerage  business  in  another  state 
(§  442)  or  is  exempt  from  the  application  of  the  License  Law 
(§  422-f).  Further,  a  real  estate  broker  may  not  pay  or  agree  to 
pay  any  part  of  a  fee,  commission,  or  other  compensation  received 
or  due  or  to  become  due  to  him  to  any  person  who  is  or  is  to  be  a 
party  to  the  transaction.  (§  442)  ("Kick-back" — colloquial) 

Controversies  concerning  commissions  or  salesmen's  compensa- 
tion. The  licensing  authorities  have  no  jurisdiction  of  contro- 
versies between  brokers  and  their  clients,  or  between  brokers, 
respecting  the  payment  or  division  of  commissions,  or  between 
brokers  and  their  salesmen  concerning  moneys  alleged  to  be  pay- 
able to  or  by  salesmen.  The  courts  have  exclusive  authority  to 
hear  and  determine  all  such  controversies. 

Disciplinary  provisions.  A  violation  of  any  provision  of  Article 
12-a  of  the  Eeal  Property  Law  is  a  misdemeanor  (§  422-e),  which 
is  punishable  by  a  fine  of  not  more  than  $500,  or  by  imprisonment 
for  not  exceeding  one  year,  or  by  both  such  fine  and  imprisonment 
(§  1937,  Penal  Law).  The  commission  of  a  single  act  prohibited 
by  this  article  constitutes  a  violation  thereof  (Subd.  1,  §  442-e). 
In  ease  the  offender  shall  have  received  any  sum  of  money,  as 
compensation  or  profit  by,  or  in  consequence  of  his  offending,  he 
is  also  liable  to  a  civil  penalty  in  the  sum  of  four  times  the  amount 
of  money  so  received  by  him,  which  may  be  sued  for  and  recovered 
by  the  person  aggrieved  bv  the  offender's  misconduct  (Subd.  3, 
§  442-e). 

The  license  of  any  real  estate  broker  or  salesman  may  be  sus- 
pended or  revoked  by  the  licensing  authorities,  after  hearing  and 
upon  conviction  of  a  violation  of  any  provision  of  the  license  law, 


8 


or  for  a  material  misstatement  in  the  application  for  his  license, 
or  for  fraud,  fraudulent  practice,  the  use  of  dishonest  or  mis- 
leading advertising,  or  demonstrated  untrustworthiness  to  act  as 
a  real  estate  broker  or  salesman,  as  the  case  may  be  (§  441-c). 
The  revocation  of  a  broker 's  license  operates  to  suspend  the  licenses 
of  all  real  estate  salesmen  in  his  employ,  pending  a  change  of 
employer  and  the  reissuing  of  their  licenses  accordingly  (§  441-d). 
All  brokers'  and  salesmen's  licenses  and  pocket  cards  shall  be 
returned  to  the  department  of  state  within  five  days  after  the 
receipt  of  notice  of  such  revocation  or  suspension,  or  in  lieu  thereof, 
the  broker  or  salesman  whose  license  has  been  revoked  or  suspended 
shall  make  and  file  an  affidavit  in  form  prescribed  by  the  depart- 
ment of  state,  showing  that  the  failure  to  return  such  license  and 
pocket  card  is  due  either  to  loss  or  destruction  thereof.  Whenever 
the  license  of  a  real  estate  broker  or  real  estate  salesman  is  revoked 
by  the  department,  such  real  estate  broker  or  real  estate  salesman 
shall  be  ineligible  to  be  relicensed  either  as  a  real  estate  broker  or 
real  estate  salesman  until  after  the  expiration  of  a  period  of  one 
year  from  the  date  of  such  revocation  (Subd.  2,  §  441-c).  The 
display  of  a  real  estate  broker's  license  after  the  revocation  or 
suspension  thereof  is  prohibited  (Subd.  '3,  §  441-c). 

Judicial  review  of  department's  action.  The  action  of  the 
licensing  authorities  in  granting  or  refusing  to  grant  or  to  renew 
a  license,  or  in  revoking  or  suspending  or  refusing  to  revoke  or 
suspend  a  license,  is  subject  to  review  by  the  courts  in  a  certiorari 
action,  which  may  be  brought  by  the  applicant,  the  licensee  or  a 
person  aggrieved,  as  the  case  may  be  (§  441-f). 

Enforcement  of  law.  The  department  of  state  is  charged  with 
the  enforcement  of  this  statute,  the  routine  of  which  is  adminis- 
tered by  the  division  of  licenses  of  the  department,  with  the  aid  of 
an  advisory  committee  of  real  estate  brokers  appointed  by  the 
secretary  of  state  (§  442-j). 

All  communications  relating  to  administration  of  the  law,  or 
to  real  estate  agents,  licensed  or  unlicensed,  should  be  addressed 
to  the  Division  of  Licenses,  Department  of  State,  Albany,  N.  Y. 
The  law  of  principal  and  agent,  or  agency,  governs  the  relation  of 
real  estate  brokers  and  salesmen  and  their  clients.) 


The  law  of  principal  and  agent,  or  agency, 
governs  the  relation  oi  rta.  estate  brokers 
and  salesmen  and  ^leir  clients. 

REAL  ESTATE  AGENCY 

Authorization — employment.  The  foundation  of  an  agency  is 
an  authorization  or  contract  of  employment,  the  terms  of  which 
may  be  either  expressed  or  implied.  An  expressed  agreement  is 
one  the  terms  of  which  have  been  discussed  and  agreed  to  by  the 
parties,  either  verbally  or  in  writing.  An  implied  contract  is 
one  which  arises  from  the  acts  of  the  parties,  as  where  an  owner 
lists  his  property  as  being  for  sale  or  rent  with  a  real  estate 
broker,  or  sells  or  leases  property  to  a  person  introduced  to  him 
as  a  purchaser  or  lessee  by  a  broker.  The  law  of  New  York  does 
not  require  that  an  authorization  must  be  in  writing,  unless,  by 
its  terms,  it  is  not  to  be  performed  within  one  year,  in  which  event 
a  written  contract  is  required  to  be  signed  by  the  party  to  be 
bound  thereby.  Generally,  where  an  owner  is  interested  in  dispos- 
ing of  his  real  property,  he  lists  such  property  for  sale  with  a  num- 
ber of  brokers.  Where  one  of  such  brokers  is  successful  in  negotiat- 
ing a  sale  or  exchange,  the  authority  of  all  the  other  brokers  is 
automatically  terminated.  Owners  may  also  list  their  property 
with  one  broker,  granting  to  such  broker  either  an  exclusive  agency 
or  the  exclusive  right  to  sell.  In  granting  the  exclusive  agency,  the 
owner  constitutes  the  broker  his  sole  agent  to  the  exclusion  of  all 
other  brokers.  In  the  event  that  the  owner  himself  succeeds  in  sell- 
ing the  property  without  any  broker  participating  in  the  sale,  then 
there  is  no  liability  for  commissions  to  the  broker  holding  the 
exclusive  agency.  However,  where  an  owner  has  granted  an  exclu- 
sive right  to  sell  to  a  broker,  he  nevertheless  becomes  obligated  to 
such  broker  for  a  commission  even  though  he,  the  owner  himself, 
succeeds  in  effecting  a  sale  of  the  property  and  even  though  there 
is  no  broker  involved  in  such  sale.  The  owner  in  granting  the 
exclusive  right  to  sell,  in  effect  has  surrendered  such  right  to  the 
broker  and  it  is  for  that  reason  that  the  obligation  to  the  broker  for 
commission  continues. 

Dual  employment.  A  broker  may  be  employed  by  both  the 
seller  and  buyer  of  real  estate,  neither  of  whom  can  avoid  payment 
of  compensation  if  he  knew  and  consented  that  the  broker  also 
represent  the  other  party. 

Interpretation  of  authorization.  The  law  of  the  place  of  the 
contract  governs  its  enforcement.  An  authorization  made  in  New 
York  is  enforcible  in  accordance  with  the  provisions  of  the  laws 
of  New  York,  irrespective  of  the  location  of  the  land  the  broker 
is  employed  to  sell  or  lease. 

Commission  earned.*    To  entitle  a  broker  to  compensation,  his 

*  Commission  Rates.  The  commission  or  compensation  of  a  real  estate 
broker  is  not  regulated  by  statute;  nor  is  it  legally  fixed  by  the  regula- 
tions  of  the  real  estate  board  in  a  particular  community,  as  many  suppose. 
The  broker  and  his  employer  may  agree  upon  any  rate  of  compensation,  or  the 
method  or  time  of  payment  thereof,  that  is  mutually  acceptable.  But,  in  the 
absence  of  such  an  agreement,  the  broker  is  entitled  to  commissions,  or  com- 
pensation for  his  services,  only  at  the  rate  customarily  paid  for  similar  serv- 
ices in  the  community  in  which  the  broker's  services  were  rendered.  The 
commission  rates  adopted  by  a  real  estate  board  merely  govern  the  members 
of  the  board  in  their  charges  for  their  services;  the  community  may  follow 
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services  must  have  been  the  procuring  cause  of  the  sale  or  lease. 
A  broker  is  not  entitled  to  his  commission  until  the  minds  of  the 
buyer  and  seller  meet,  not  only  as  to  the  respective  price,  but  as 
to  the  terms  of  the  transaction  and  all  other  points  material 
thereto.  A  broker  is  not  entitled  to  commission  where,  although 
he  introduced  the  purchaser  to  the  seller,  he  did  not  bring  them  to 
an  agreement  and  the  transaction  was  subsequently  negotiated  by 
another  broker. 

Commission  payable.  Unless  otherwise  provided  in  the  author- 
ization, a  broker's  commission  is  due  and  payable  when  it  has 
been  earned.  A  broker  employed  to  negotiate  a  sale  of  real  prop- 
erty, for  instance,  earns  his  commission  when  he  produces  a  pur- 
chaser who  is  ready,  able  and  willing  to  buy  on  the  seller's  terms. 
It  is  not  imperative,  however,  that  a  broker  shall  produce  a  cus- 
tomer who  will  buy  or  lease  upon  the  terms  specified  in  the  listing. 
He  is  entitled  to  his  commission  if  he  brings  his  client  and  his 
customer  together  and,  after  mutual  bargaining,  they  come  to  an 
agreement ;  even  at  a  price  and  on  terms  materially  different  from 
those  specified  in  the  authorization. 

Disclosure  of  customer.  Although  a  broker  is  not  bound  to 
disclose  to  his  client  the  identity  of  a  customer,  he  is  not  entitled 
to  his  commission  where  he  did  not  inform  his  client  of  the  name 
of  a  prospective  customer  and,  after  the  negotiations  failed,  the 
purchaser  sought  out  the  owner  and  effected  a  sale  directly. 

Default  by  client.  In  order  to  deprive  a  broker  of  his  commis- 
sion, a  seller  cannot,  in  bad  faith,  terminate  a  broker's  employ- 
ment and  make  a  sale  or  lease  directly.  A  broker  is  entitled  to 
his  compensation  where  the  owner  refuses  to  sign  a  contract  of 
sale  on  the  terms  he  originally  proposed,  or  where,  because  of 
some  defect,  the  title  to  the  property  is  unmarketable.  A  broker 
is  not  entitled  to  his  commission  where  the  purchaser  refuses  to 
take  title  because  of  ordinary  street  encroachments,  but  if  the 
sale  is  prevented  by  encroachments  upon  abutting  owners  he  is 
entitled  to  compensation  for  his  services. 

Default  by  customer.  A  broker  is  not  entitled  to  his  commis- 
sion unless  his  customer  is  ready  and  able  to  comply  with  the 
terms  of  the  agreement  to  buy  or  lease.  If  the  purchaser  is  an 
irresponsible  "dummy,"  the  owner  is  justified  in  refusing  to  con- 
summate the  transaction  or  pay  brokerage.  "When  a  binder,  signed 
by  a  prospective  customer,  provides  that  the  customer  will  pay  the 
broker's  commission  the  customer  is  liable  for  the  commission  if  he 
fails  or  refuses  to  consummate  the  negotiation  or  fails  or  refuses  to 
complete  the  transaction. 

Conflicting  commission  claims;  "procuring  cause."  Where  an 
owner  employs  a  number  of  brokers  to  negotiate  a  transaction, 
inpendently  of  each  other,  only  the  broker  whose  services  are 
the  procuring  cause  of  the  sale  or  lease  is  entitled  to  compensation. 


or  disregard  the  board's  regulations,  as  it  sees  fit.  But  the  public's  general 
acceptance  of  a  schedule  of  commissions,  fixed  by  a  real  estate  board,  creates 
prevailing  or  customary  rates  of  compensation,  which  the  courts  will  require 
the  employers  of  real  estate  brokers  to  pay. 


11 


The  broker  who  first  induces  the  customer  to  agree  to  the  owner's 
terms  is  entitled  to  the  commission.  The  broker  who  actually 
negotiates  a  sale  or  lease  is  entitled  to  compensation,  notwith- 
standing the  fact  that  the  owner  has  erroneously  paid  a  full  com- 
mission on  the  same  transaction  to  another  broker. 

Case  of  Gaillard  Realty  v.  Rogers,  213  N.  Y.  Supp.  616,  holds  that  a  broker 
who  has  been  granted  either  an  exclusive  agency  or  an  exclusive  right  to 
sell  or  lease  property  is  entitled  to  a  commission,  at  least  by  way  of 
damages,  on  a  sale  or  lease  by  or  through  another  broker  during  the  existence 
of  the  first  broker's  exclusive  agency  or  right. 

Duty  to  client.*  An  agent  is  bound,  not  only  to  good  faith, 
but  to  reasonable  diligence  and  such  skill  as  is  generally  possessed 
by  persons  of  ordinary  capacity  acting  in  the  same  business.  A 
broker  may  not  profit  by  deceiving  his  employer.  A  principal 
may  hold  his  agent  to  strict  loyalty  and  require  him  to  account 
fully  for  the  profits  of  a  transaction  wherein  the  employer  was 
defrauded. 

Duty  to  a  customer.  Brokers  should  guard  against  inaccuracies 
in  their  representations  to  customers.  If  a  misstatement  is  made 
as  to  a  matter  of  fact  by  a  broker,  it  may  have  the  most  serious 
consequences,  both  to  him  and  to  his  employer.  In  law,  such  a 
misrepresentation  is  a  fraud,  which  justifies  the  refusal  by  a  pur- 
chaser to  take  title  and  affords  the  owner  a  good  defense  to  the 
broker's  claim  for  commission. 


Drawing  of  legal  documents.  While  a  real  estate  broker  may, 
perhaps,  be  within  his  rights  in  drawing,  withoiit  fee,  a  contract 
in  which  he  is  a  party  or  in  which  he  is  interested  as  being  the 
transaction  negotiated  by  him,  it  would  not  enable  him,  as  a 
broker,  to  draft  deeds,  mortgages,  leases,  etc.,  which  follow  the 
transaction  and  are  essentially  legal  phases  of  the  contract.  How- 
ever, a  real  estate  broker  who  assumes  to  draw  a  real  property 
contract  does  so  at  his  peril.  If,  by  reason  of  his  ignorance  or 
carelessness,  the  document  is  invalid  or  fails  to  protect  the 
interests  of  his  client,  the  broker  is  certainly  not  entitled  to  his 
commissions  and,  doubtless,  is  liable  for  any  loss  or  damage 
suffered  by  his  client  by  reason  of  the  defects  or  inadequacies  of 
the  instrument.  Furthermore,  a  real  estate  broker  may  have 
his  license  revoked  for  flagrant  incompetency,  which,  of  course, 
may  be  demonstrated  by  the  drafting  of  a  defective  realty  docu- 
ment or  the  giving  of  unsound  advice  on  the  legal  aspects  of  a 
real  estate  transaction.  It  is  decidedly  advisable  that  real  estate 
brokers  refrain  from  drawing  legal  instruments  of  any  character. 

SECTIONS  271,  280  OF  THE  PENAL  LAW  PEOVIDES : 

Compensation  for  preparation  of  instruments  affecting  real  property  to  be 
asked  or  received  only  by  attorneys. 

No  person,  association  or  corporation  shall  ask  or  receive 
directly,  compensation  for  preparing  deeds,  mortgages,  assign  - 


*  A  broker's  client  is  his  principal  or  employer,  the  person  from  whom  the 
broker  expects  compensation  for  his  services. 
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ments,  discharges,  leases  or  any  other  instruments  affecting  real 
estate,  wills,  codicils,  or  any  other  instruments  affecting  the  dis- 
position of  property  after  death  or  decedent's  estates,  nor  plead- 
ings of  any  kind  in  any  action  brought  before  any  court  of  record 
in  this  state,  except  a  person  who  has  been  regularly  admitted  to 
practice  as  an  attorney  at  law  in  the  courts  of  record  of  this 
state.  This  section  shall  not  apply  to  any  corporation  or  voluntary 
association  lawfully  engaged  in  the  examination  and  insuring  of 
titles  to  real  estate,  in  the  preparation  of  any  deeds,  mortgages, 
assignments,  discharges,  leases  or  any  other  instruments  affecting 
real  property  insofar  as  such  instruments  are  necessary  to  the 
examination  and  insuring  of  titles,  and  necessary  or  incidental 
to  loans  made  by  any  such  corporation  or  association. 

Chapter  311  of  the  laws  of  1937  provides  that : 

"The  supreme  court  has  power  under  this  section  to  punish  for 
a  criminal  contempt  any  person  who  unlawfully  practices  or 
assumes  to  practice  law;  and  a  proceeding  under  this  subdivision 
may  be  instituted  on  the  court's  own  motion  or  on  the  motion  of 
any  officer  charged  with  the  duty  of  investigating  or  prosecuting 
unlawful  practice  of  law,  or  by  any  bar  association  incorporated 
under  the  laws  of  this  state." 
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CONTRACTS  FOR  THE  SALE  OF  REAL  PROPERTY 

Essentials.  1.  A  contract  for  the  sale  of  any  real  property,  or  an 
interest  therein,  is  void,  unless  the  contract,  or  some  memorandum 
thereof,  expressing  the  consideration,  is  in  writing,  subscribed  by 
the  grantor  (owner  or  seller)  or  by  his  lawfully  authorized  agent 
(§  -!59,  Real  Property  Law).  The  other  essentials  of  a  valid  con- 
tract for  the  sale  of  real  property  are : 

2.  Competent  parties  (sane  adults)  ; 

3.  An  expression  of  their  agreement  to  sell  and  to  buy ; 

4.  An  understandable  description  of  the  premises  that  are  the 
subject  to  the  transaction; 

5.  The  consideration  for  the  contemplated  conveyance  (price 
and  terms  of  payment)  ; 

6.  Agreement  of  grantor  to  convey,  which  should  specify  the 
form  of  deed  to  be  delivered  to  the  grantee  (purchaser)  ; 

7.  Place,  date  and  hour  of  closing  (delivery  of  deed  and  pay- 
ment of  balance  due  on  purchase  price)  ; 

8.  Signatures  and  seals  of  the  parties. 

The  contract  speaks  for  itself.  Care  should  be  taken  that  the 
written  contract  includes  all  special  terms  and  covenants  that 
were  verbally  agreed  upon  by  the  parties.  It  should  always  be 
kept  in  mind  that : 

"A  covenant  is  not  implied  in  a  conveyance  of  real  property, 
whether  the  conveyance  contains  any  special  covenant  or  not." 
(§  251,  Real  Property  Law.) 

This  applies  as  well  to  real  property  contracts  as  it  does  to 
conveyances.  For  instance,  if  such  a  contract  does  not  specifically 
provide  that  the  grantor  shall  deliver  a  full  covenant  and  war- 
ranty deed,  he  may  require  the  grantee  to  accept  a  bargain  and 
sale  deed;  for  the  latter  form  of  conveyance  passes  whatever 
title  the  grantor  has  as  effectively  as  does  the  former,  even  if  it 
does  not  warrant  the  grantee's  ownership  against  incumbances 
and  other  obstacles  to  his  complete  enjoyment  of  the  property. 
Under  a  contract  providing  that  the  seller  shall  deliver  "a  good 
and  sufficient  deed,"  he  cannot  be  required  to  turn  over  a  deed 
containing  full  covenants,  for  even  a  bargain  and  sale  deed,  with- 
out covenant  against  the  grantor,  is  "a  good  and  sufficient  deed." 
A  marketable  title  is  one  that  a  court  will  compel  a  buyer  to 
accept  in  any  action  for  specific  performance  of  a  contract. 

Incumbrances.  Where  there  are  incumbrances,  or  other  flaws 
in  the  title  to  the  property  that  is  the  subject  of  the  contract,  it 
is  imperative  that  the  contract  shall  express  the  agreement  of  the 
parties  respecting  them.  An  incumbrance  is  any  right  to  or  inter- 
est in  land  that  diminishes  its  value,  but  is  not  inconsistent  with 
the  passage  of  the  title  thereto  by  an  appropriate  conveyance.  The 
more  common  forms  of  incumbrances  are : 

1.  Taxes,  water  rents  and  assessments  for  local  improvements 
that  have  become  liens  upon  the  property  to  which  a  contract  or 
conveyance  relates ; 
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2.  Mortgages,  upon  such  property; 

3.  Lease  of  property  or  any  part  thereof ; 

4.  Judgments  against  the  grantor,  duly  recorded  in  the  county 
in  which  the  property  is  located ; 

5.  Mechanics'  liens  for  work  or  labor  done  or  material  furnished 
for  use  upon  such  property; 

6.  Lis  pendens  (a  legal  document,  filed  in  the  office  of  the 
county  clerk,  giving  notice  that  an  action  or  proceeding  is  pending 
in  the  courts  affecting  the  title  to  the  property)  ; 

7.  Encroachments  of  a  building,  or  other  structure  on  the  prop- 
erty, upon  a  street  or  other  public  place,  or  upon  land  of  an 
adjoining  owner*; 

8.  Easements  (rights  that  may  be  exercised  by  the  public  or 
individuals  on,  over  or  through  the  lands  of  others;  such  as  rights 
of  way,  rights  to  erect  poles  and  string  wires  or  cables  overhead, 
or  rights  to  construct  and  maintain  conduits,  pipes  or  mains  under 
ground) ; 

9.  Restrictions  (limitations  upon  the  use  of  property,  contained 
in  deeds  or  other  written  instruments  in  the  chain  of  title  thereto, 
providing  that  the  property  shall  not  be  used  for  specified  pur- 
poses, or  that  buildings  thereon  must  be  set  back  from  the  build- 
ing line  for  a  given  distance,  or  shall  not  be  constructed  of  certain 
materials,  etc. ;  zoning  regulations,  however,  are  not  restrictions 
that,  in  a  legal  sense,  are  incumbrances)  ; 

10.  Violations  (written  notices  from  State  or  municipal  officers, 
addressed  to  the  owners,  lessees  or  occupants  of  specified  real  prop- 
erty, requiring  compliance  with  definitely  stated  provisions  of 
laws  or  ordinances  relating  to  such  property,  which  it  is  the  duty 
of  such  officers  to  enforce). 

"Time  is  of  the  essence  of  this  contract."  This  clause  is  fre- 
quently found  in  real  property  contracts.  It  is  useful  where  a 
quick  "turn-over"  is  contemplated  by  the  purchaser,  or  the  seller 
lias  a  special  reason  for  closing  title  upon  the  date  specified  in 
the  contract.  Its  legal  effect  is  to  require  the  seller  to  be  able  to 
deliver  the  required  deed  and  the  purchaser  to  be  prepared  to 
make  payment  of  the  agreed  purchase  price,  upon  the  exact  clos- 
ing date  fixed  in  the  contract.  If,  then,  either  party  is  unprepared, 
the  contract  is  breached  and  the  delinquent  is  at  a  serious  dis- 
advantage and  may  suffer  substantial  financial  loss.  Obviously, 
neither  party  to  a  real  property  contract  should  bind  himself  by 
such  a  provision,  unless  he  is  reasonably  certain  that  he  can  make 
good,  on  his  part  of  the  agreement,  precisely  on  the  closing  date 
specified  therein. 


*  In  this  sense,  a  party  wall  is  an  incumbrance,  because  it  is  a  wall  built 
along  the  line  separating  two  properties,  partly  on  each,  which  wall  either 
owner,  his  heirs  and  assigns  has  the  right  to  use;  such  right  constituting 
an  easement  over  so  much  of  the  adjoining  owner's  land  as  is  covered  by 
the  wall. 
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Form  of  contract.  There  is  no  statutory  short  form  of  contract 
for  the  sale  of  real  property.  The  form  of  contract  printed  upon 
pages  30-32  of  this  pamphlet  merits  careful  study,  it  is  in  general 
use  by  those  who  handle  important  real  estate  transactions  in  New 
York  City. 

Mortgage  clauses.  Contracts  for  the  sale  of  real  property  fre- 
quently contain  provisions  relating  to  existing  or  contemplated 
mortgages  upon  the  properties  to  which  such  contracts  relate.  It  is 
particularly  important  for  the  purchaser  to  know  whether  he  is  to 
take  the  property  "subject  to"  an  existing  mortgage,  or  is  assuming 
payment  of  the  mortgage  indebtedness;  for,  in  the  latter  case,  in 
the  event  of  the  foreclosure  of  the  mortgage,  he  will  be  liable  for  the 
deficiency,  if  the  property  sells  for  less  than  the  mortgage  debt. 

Again,  in  the  purchase  of  land  intended  for  subdivision  into 
building  lots,  it  is  usually  to  the  interest  of  the  purchaser  to 
have  the  sale  contract  provide  that  a  "release  clause"  shall  be 
included  in  the  mortgage  to  be  given  by  him  as  security  for  the 
payment  of  a  part  of  the  purchase  price.  The  purpose  of  such 
a  provision  is  to  enable  him  to  give  clear  title  to  lots  in  his  sub- 
division, which  is  possible  only  upon  their  release  from  the  lien 
of  the  "blanket"  mortgage,  by  a  document  which  the  usual  release 
clause  requires  the  mortgagee  to  execute  and  deliver,  upon  the 
payment  to  him  of  an  agreed  sum  in  reduction  of  the  principal  of 
the  mortgage  debt. 

Sometimes,  what  is  known  as  a  "mortgage  subordination  clause" 
is  included  in  a  contract  for  the  sale  of  realty.  The  ordinary 
purpose  of  such  a  provision  is  to  subordinate  the  mortgage  to  be 
taken  by  the  seller,  as  a  part  of  the  purchase  price,  to  a  con- 
templated mortgage  to  secure  a  loan  required  to  defray  the  cost 
of  erecting  a  new  building  or  altering  an  existing  building  upon 
the  property.  But,  not  infrequently,  a  contract  is  foisted  upon  an 
ignorant  or  inexperienced  property  owner  binding  him  to  accept 
a  purchase  money  mortgage  containing  a  clause  providing  that 
such  mortgage  shall  be  subordinate  to  another  mortgage  which 
the  purchaser  majr  place  upon  the  property,  by  making  no  pro- 
vision for  the  disposition  of  the  money  borrowed  by  the  purchaser 
and  secured  by  the  mortgage  to  which  the  purchase  money  mort- 
gage will  be  subordinated.  For  this  reason,  a  sale  contract  should 
be  carefully  scrutinized  and,  if  a  mortgage  subordination  clause  is 
included  therein,  the  property  owner  should  defer  signing  the 
contract  until  he  has  had  the  advice  thereon  of  a  competent  lawyer 
of  his  own  selection. 

Action  for  specific  performance.  This  is  a  court  action  to  com- 
pel defaulting  principal  to  comply  with  provisions  of  contract. 

Recording  land  contracts.  Contracts  for  the  sale  or  purchase 
of  real  property  are  usually  not  recorded,  for,  as  a  rule,  they 
are  not  acknowledged  by  the  parties  thereto.  They  are  recordable, 
if  duly  acknowledged,  under  the  following  provision  of  the  Eeal 
Property  Law : 
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"§  294.  Kecording  executory  contracts  and  powers  of  attorney. 
An  executory  contract  for  the  sale  or  purchase  of  real  property, 
or  an  instrument  containing  a  power  to  convey  real  property,  as 
the  agent  or  attorney  for  the  owner  of  the  property,  acknowledged 
or  proved,  and  certified,  in  the  manner  to  entitle  a  conveyance  to 
be  recorded,  may  be  recorded  by  the  recording  officer  of  any 
county  in  which  any  of  the  real  property  to  which  it  relates  is 
situated." 
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DEEDS 

Ordinarily,  a  "deed"  is  understood  to  be  an  instrument  in 
writing,  duly  executed  and  delivered,  that  conveys  title  to  real 
property.  A  deed  is  "duly  executed"  when  it  is  signed,  sealed 
and  acknowledged  by  the  maker  thereof,  who  is  usually  termed  the 
' '  grantor. ' ' 

Essentials  of  a  valid  deed.   They  are  as  follows : 

1.  It  must  be  in  writing; 

2.  The  parties  thereto  must  be  competent  (sane  adults)  ; 

3.  The  consideration  must  be  stated; 

i.  It  must  contain  an  adequate  expression  of  intent  to  convey 
real  property; 

5.  There  must  be  a  definite  description  of  the  real  property 
conveyed ; 

6.  It  must  include  an  "habendum"  clause  ("to  have  and  to 
hold  the  above  granted  premises  unto  the  party  of  the  second 
part  his  heirs  and  assigns  forever")  ; 

7.  It  must  be  signed  and  sealed  by  the  grantor ; 

8.  There  must  be  an  acknowledgment  of  its  execution  by  grantor 
(see  Acknowledgments,  p.  26,  post)  ; 

9.  It  must  be  delivered  to  the  grantee  (purchaser). 

Kinds  of  deeds.  The  forms  of  deeds  in  general  use  in  the 
State  of  New  York  are:  (a)  deed  with  full  covenants;  (b)  bargain 
and  sale  deed,  without  covenant  against  grantor;  (c)  bargain  and 
sale  deed  with  covenant  against  grantor;  (d)  quit-claim  deed;  (e) 
executor's  deed  and  (f)  referee's  deed.  Short  forms  of  all  the  fore- 
going conveyances  are  prescribed  by  section  258  of  the  Real  Prop- 
erty Law. 

Deed  with  full  covenants.  This  form  of  conveyance  is  usually 
styled  a  "full  covenant  and  warranty  deed"  and  is  most  advan- 
tageous to  the  purchaser  of  real  property,  because  is  must  contain, 
at  least,  the  five  covenants  prescribed  in  the  statutory  short  form 
of  such  a  deed.  A  purchaser  of  real  property  is  not  entitled  to 
a  deed  with  full  covenants  unless  a  provision  to  that  effect  is 
included  in  the  contract  for  the  sale  of  the  property  described 
in  the  deed.  In  case  a  sale  contract  does  not  set  forth  the  form 
of  deed  to  be  delivered  to  the  purchaser,  he  may  be  required  to 
accept  a  bargain  and  sale  deed,  without  even  a  covenant  therein 
that  the  grantor  "has  not  done  or  suffered  anything  whereby 
the  said  premises  have  been  incumbered  in  any  way." 

The  statutory  short  form  of  a  deed  with  full  covenants  is  as 
follows : 

DEED  WITH  FULL  COVENANTS 

Statutory  Form  A.  (Individual) 

This  indenture,  made  the    day  of 

hundred  and   between  . 

residence),  party  of  the  first  part,  and   

residence),  party  of  the  second  part: 


,  nineteen 
.  .  (insert 
. .  (insert 
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Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of  

 dollars,  lawful  money  of  the  United  States,  paid  by  the  party 

of  the  second  part,  does  hereby  giant  and  release  unto  the  party  of  the 

second  part,  and  assigns  forever,  all  

 (description),  together  with  the  appurtenances  and  all 

the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said  premises, 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party  of  the 

second  part    and  assigns  forever.    And  said 

  covenants  as  follows: 

First.    That  said    is  seized  of  said  premises  in  fee 

simple,  and  has  good  right  to  convey  the  same; 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy  the  said 
premises; 

Third.    That  the  said  premises  are  free  from  incumbrances; 

Fourth.  That  the  party  of  the  first  part  will  execute  or  procure  any 
further  necessary  assurance  of  the  title  to  said  premises; 

Fifth.    That  said  will  forever  warrant  the  title  to 

said  premises. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunder  set  his  hand 
and  seal  the  day  and  year  first  above  written. 
In  presence  of: 

    (Seal) 

(Signature  of  grantor) 
(Acknowledgment,  see  p.  20,  post) 

Bargain  and  sale  deed,  without  covenant  against  grantor. 

This  is  the  simplest  form  of  a  deed.  It  is  generally  used  when 
the  purpose  is  to  convoy  all  the  right,  title  and  interest  of  the 
owner  of  record  in  the  real  property  described  in  the  document, 
and  the  grantor  is  not  under  contract  to  deliver  a  deed  containing 
specified  covenants.  The  statutory  short  form  of  such  a  deed  is  as 
Follows : 


BARGAIN  AND  SALE  DEED 
Without  Covenant  Against  Grantor 

Statutory  Form  B.  (Individual) 

This  indenture,  made  the  day  of   nineteen 

hundred  and   ,  between    (insert 

residence),  party  of  the  first  part,  and   (insert 

residence),  party  of  the  second  part: 

Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of  

 dollars,  lawful  money  of  the  United  States,  paid  by  the  party 

of  the  second  part,  does  hereby  grant  and  release  unto  the  party  of  the 

second  part,    and  assigns  forever,  all   

 (description),  together  with  the  appurtenances  and  all 

the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said  premises, 

To  have  and  to  hold  the  above  granted  premises  unto  the  party  of  the 
second  part   and  assigns  forever. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set  his  hand 
and  seal  the  day  and  year  first  above  written. 

In  the  presence  of: 

   (Seal) 

(Signature  of  grantor) 
(Acknowledgment,  see  p.  20,  post) 

Bargain  and  sale  deed  with  covenant  against  the  grantor.  This 
form  of  deed  contains  the  following  covenant  by  the  grantor : 
''And  the  party  of  the  first  part  covenants  that  he  has  not  done 
or  suffered  anything,  whereby  the  said  premises  have  been  incum- 
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bered  in  any  way  whatever."  In  all  other  respects  the  statutory 
short  form  thereof  is  identical  with  the  short  form  of  a  bargain  and 
sale  deed,  without  covenant  against  the  grantor,  as  prescribed  by 
the  statute  and  quoted  above. 

Quit-claim  deed.  The  usual  purpose  of  this  form  of  deed  is  to 
remove  a  cloud  from  the  title  to  real  property.  Its  statutory  short 
form  is  practically  identical  with  the  short  form  of  a  bargain  and 
sale  deed,  without  covenant  against  the  grantor,  as  prescribed  by 
the  statute  and  hereinbefore  quoted,  the  only  difference  being  the 
use  of  the  word  "quit-claim"  in  the  conveying  clause  of  the  deed 
so  named. 

QUIT-CLAIM  DEED 
Statutory  Form  D.  (Individual) 

This  indenture,  made  the  day  of   nineteen 

hundred  and   ,  between    (insert 

residence),  party  of  the  first  part,  and    (insert 

residence),  party  of  the  second  part: 

Witnesseth,  that  the  party  of  the  first  part  in  consideration  of  

 dollars,  lawful  money  of  the  United  States,  paid  by  the  party 

of  the  second  part,  does  hereby  remise,  release,  and  quit-claim  unto  the  party 

of  the  second  part,  and  assigns  forever,  all  

 (description),  together  with  the  appurtenances  and  all 

the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party  of  the 
second  part   and  his  assigns  forever. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set  his  hand 
and  seal  the  day  and  year  first  above  written. 

In  presence  of: 

^•'!'     (Seal) 

(Signature  of  grantor) 
(Acknowledgment,  see  p.  26,  post) 

Executor's  deed.  This  form  of  deed  is  used  to  convey  title  to  a 
decedent's  real  property.  It  will  be  noted  that  the  statutory  short 
form  of  such  a  deed,  which  follows,  contains  only  the  covenant 
against  incumbrances  that  is  included  in  the  form  of  bargain  and 
sale  deed  with  covenant  against  grantor,  prescribed  by  the  statute : 

EXECUTOR'S  DEED 

Statutory  Form  E. 

This  indenture,  made  the  day  of   nineteen 

hundred  and   ,  between   

as  executor  of  the  last  will  and  testament  of 

 ,  late  of    deceased, 

party  of  the  first  part,  and   (insert  residence), 

party  of  the  second  part: 

Witnesseth,  that  the  party  of  the  first  part,  by  virtue  of  the  power  and 
authority  to  him  given  in  and  by  the  said  last  will  and  testament,  and  in 

consideration  of  dollars,  lawful  money  of  the  United  States, 

[laid  by  the  party  of  the  second  part,  does  hereby  grant  and  release  unto 

the  party  of  the  second  part    his  heirs  and  assigns  forever, 

all   (description),  together  with  the  appurtenances,  and 

also  all  the  estate  which  the  said  testator  had  at  the  time  of  his  decease  in 
said  premises,  and  also  the  estate  therein,  which  the  party  of  the  first  part 
has  or  has  power  to  convey  or  dispose  of,  whether  individually,  or  by  virtue 
of  said  will  or  otherwise. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party  of  the 
second  part,    and  assigns  forever. 
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And  the  party  of  the  first  part  covenants  that  he  has  not  done  or  suffered 
anything  whereby  the  said  premises  have  been  incumbered  in  any  way 
whatever. 

In  witness  whereof,  the  party  of  the  first  part,  has  hereunto  set  his  hand 
and  seal  the  day  and  year  first  above  written. 
In  presence  of: 

   (Seal) 

(Signature  of  grantor) 
(Acknowledgment,  see  p.  26,  post) 

Referee's  deed.  This  form  of  deed  is  used  for  the  conveyance 
of  real  property  sold  pursuant  to  a  judicial  order,  in  an  action 
for  the  foreclosure  of  a  mortgage  or  for  partition.  As  will  he  noted 
from  the  statutory  short  forms  for  such  deeds,  which  are  hereinafter 
set  forth,  neither  contains  any  covenant  whatsoever. 

REFEREE'S  DEED  IN  FORECLOSURE 
Statutory  Form  F. 

This  deed,  made  the    day  of    nineteen 

hundred  and   ,  between   

referee  duly  appointed  in  the  action  hereinafter  mentioned,  grantor,  and 
 (insert  residence),  grantee: 

Witnesseth,  that  the  grantor,  the  referee  appointed  in  an  action  between 

 ,  plaintiffs,  and   , 

defendants,  foreclosing  a  mortgage  recorded  on  the   day  of   

in  the  office  of  the  county  of  in 

liber  of  mortgages,  at  page  in  pursuance  of  a  judgment 

entered  at  a  special  term  of  the  on  the   day 

of  and  in  consideration  of   dollars 

paid  by  the  grantee,  being  the  highest  sum  bid  at  the  sale  under  said  judg- 
ment, does  hereby  grant  and  convey  unto  the  grantee,  all   

 description), 

To  have  and  to  hold  the  premises  herein  granted  unto  the  grantee  

 and  assigns  forever. 

In  witness  where,  the  grantor  has  hereunto  set  his  hand  and  seal. 

Tn  presence  of: 


(Signature  of  referee) 
(Acknowledgment,  see  p.  26,  post) 

REFEREE'S  DEED  IN  PARTITION 

Statutory  Form  G. 

This  deed,  made  the  day  of   nineteen 

hundred  and   ,  between   

referee  duly  appointed  in  the  action  hereinafter  Tiientioned,  grantor,  and 
 (insert  residence),  grantee: 

Witnesseth,  that  the  grantor,  the  referee,  appointed  in  an  action  in  partition 

between    plaintiffs,  and   

defendants,  in  pursuance  of  a  judgment  entered  at  a  special  term  of  the 

 ,  on  the    day  of    and 

in  consideration  of    dollars  paid  by  the 

grantee,  being  the  highest  sum  bid  at  the  sale  under  said  judgment,  does 
hereby  grant  and  convey  unto  the  grantee  all   (description). 

To  have  and  to  hold  the  premises  herein  granted  unto  the  grantee   

  and  assigns  forever. 

In  witness  whereof,  the  grantor  has  hereunto  set  his  hand  and  seal. 

In  presence  of: 


(Signature  of  referee) 
(Acknowledgment,  see  p.  20,  post) 
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MORTGAGES 

As  used  in  paragraph  "d"  of  Subdivision  1  of  Section  441  of  the 
Real  Property  Law,  the  term  "mortgage"  means  an  instrument 
in  writing,  duly  executed  and  delivered,  that  creates  a  lien,  upon 
the  real  property  described  therein,  as  security  for  the  payment 
of  a  specified  debt,  which  is  usually  in  the  form  of  a  bond.  The 
essentials  of  a  valid  mortgage  are : 

1.  It  must  be  in  writing ; 

2.  The  parties  thereto  must  be  competent  (sane  adults)  ; 

3.  Its  purpose  must  be  stated  (to  secure  payment  of  a  specified 
bond  or  obligation)  ; 

4.  There  must  be  an  appropriate  mortgaging  clause  ("the  mort- 
gagor hereby  mortgages  to  the  mortgagee")  ; 

5.  The  description  of  the  property  mortgaged  must  be  stated 
definitely ; 

6.  It  mast  contain  all  the  mortgagor's  covenants  prescribed  in 
the  statutory  short  form  of  mortgage ; 

7.  It  must  be  signed  and  sealed  by  the  mortgagor ; 

8.  It  must  be  acknowledged  by  the  mortgagor; 

9.  It  must  be  delivered  to  the  mortgagee. 

The  statutory  short  form  of  mortgage  is  as  follows : 
MORTGAGE 

Statutory  Form  M. 

This  mortgage,  made  the  day  of  *.  

nineteen  hundred  and   ,  between   

(insert  residence),  the  mortgagor,  and   (insert 

residence),  the  mortgagee. 

Witnesseth,  that  to  secure  the  payment  of  an  indebtedness  in  the  sum 

of    dollars,  lawful  money  of  the  United  States  to  be 

paid  on  the    day  of   ,  nineteen  hundred 

and   ,  with  interest  thereon  to  be  computed  from 

 ,  at  the  rate  of   per  centum  per  annum, 

and  to  be  paid   ,  according  to  a  certain  bond  or 

obligation  bearing  even  date  herewith,  the  mortgagor  hereby  mortgages  to 
the  mortgagee  (description). 

And  the  mortgagor  covenants  with  the  mortgagee  as  follows: 

1.  That  the  mortgagor  will  pay  the  indebtedness  as  hereinbefore  provided. 

2.  That  the  mortgagor  will  keep  buildings  on  the  premises  insured  against 
loss  by  fire  for  the  benefit  of  the  mortgagee. 

3.  That  no  building  on  the  premises  shall  be  removed  or  demolished  without 
the  consent  of  the  mortgagee. 

4.  That  the  whole  of  said  principal  sum  shall  become  due  after  default  in 

the  payment  of  any  installment  of  principal  or  of  interest  for  

days,  or  after  default  in  the  payment  of  any  tax,  water  rate  or  assessment 
for    days  after  notice  and  demand. 

5.  That  the  holder  of  this  mortgage,  in  any  action  to  foreclose  it,  shall  be 
entitled  to  the  appointment  of  a  receiver. 

6.  That  the  mortgagor  will  pay  all  taxes,  assessments  or  water  rates,  and 
in  default  thereof,  the  mortgagee  may  pay  the  same. 

7.  That  the  mortgagor  within    days  upon  request  in  person 

or  within  days  upon  request  by  mail  will  furnish  a  statement 

of  the  amount  due  on  this  mortgage. 

8.  That  notice  and  demand  or  request  may  be  in  writing  and  may  be  served 
in  person  or  by  mail. 
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9.  That  the  mortgagor  warrants  the  title  to  the  premises. 

In  witness  whereof  this  mortgage  has  been  duly  executed  by  the  mortgagor. 

In  presence  of: 

    (Seal) 

(Signature  of  mortgagor) 
(Acknowledgment,  see  p.  26,  post) 

Bond.  A  bond  is  evidence  of  the  debt  which  creates  the  obliga- 
tion for  repayment  of  a  loan  while  a  mortgage  is  the  security  for  a 
debt  witli  specific  property  as  a  pledge. 

There  is  no  statutory  form  of  bond,  the  payment  of  which  is 
secured  by  a  mortgage  upon  real  property.  The  following  form  is 
in  general  use : 

BOND 

Know  all  men  by  these  presents,  that   

hereinafter  designated  as  the  obligor,  is  hereby  acknowledged  himself  to  be 

indebted  to   ,  hereinafter  designated  as  the  obligee, 

in  the  sum  of   dollars,  lawful  money  of  the  United 

States,  which  sum  said  obligor  does  hereby  covenant  to  pay  to  said  obligee 

 ,  his  executors,  administrators,  or  assigns,  on 

the  day  of   19  ,  with  interest 

thereon  to  be  paid  from  the   day  of    19. ? . . . . 

at  the  rate  of   per  cent,  per  annum,  to  be  paid  on  the   

day  of    next  ensuing  the  date  hereof,  and  semi-annually 

thereafter. 

It  is  hereby  expressly  agreed  that  the  whole  of  said  principal  sum  shall 
become  due  at  the  option  of  said  obligee  for  default  in  the  payment  of  interest 
for  thirty  days,  or  after  default  in  the  payment  of  any  tax  or  assessment  for 
thirty  days  after  notice  and  demand.  All  of  the  covenants  and  agreements 
made  by  the  said  obligor  in  the  mortgage  covering  the  premises  therein 
described  and  collateral  hereto  are  hereby  made  parts  of  this  instrument. 

Signed  and  sealed  this    day  of    19  

In  the  presence  of 

    (Seal) 

(Signature  of  obligor) 
(Acknowledgment,  see  p.  26,  post) 

Priority  of  lien.  Mortgages  are  frequently  referred  to  as  first, 
second  and  third  mortgages,  as  the  case  may  be.  This  reference 
indicates  their  relative  priority  in  lien  upon  the  mortgaged  prem- 
ises. The  lien  of  the  first  mortgage  has  priority  over  the  liens  of 
subsequently  recorded  mortgages,  which  means  that  in  case  of  the 
sale  of  the  mortgaged  premises,  by  court  order  (in  an  action  to 
foreclose  a  mortgage,  for  instance),  the  indebtedness  secured  by 
the  first  mortgage  must  be  paid,  whether  or  not  there  is  any  money 
left  to  apply  on  the  second  or  third  mortgage  debt. 

"Blanket,"  "purchase  money"  and  "open"  mortgages.  A 
"blanket"  mortgage  is  one  that  is  a  lien  upon  several  parcels 
of  property,  or  upon  property  that  has  been  subdivided  into  lots 
or  plots. 

A  "purchase  money'-'  mortgage  is  one  given  by  a  purchaser  on 
the  real  property  bought  by  him,  on  account  of  a  balance  due  on 
account  of  the  purchase  price  thereof. 

An  "open"  mortgage  is  one  that  is  security  for  the  payment  of 
an  indebtedness  that  lias  matured  or  is  over-due  and,  therefore,  is 
"open"  to  foreclosure  at  any  time. 
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Mortgage  recording  tax.  This  tax  is  payable  when  a  mortgage 
is  filed  for  recording,  and  is  at  the  rate  of  fifty  cents  for  each  one 
hundred  dollars  and  each  remaining  fraction  of  the  principal  of 
the  debt  secured  by  the  mortgage  (Tax  Law,  §  253).  Unless  other- 
wise agreed,  it  is  payable  by  the  person  who  submits  the  mortgage 
for  recording. 

Assignment  of  mortgage.  A  mortgage  may  be  sold  by  the 
holder  thereof,  in  which  case  it  is  customary  for  the  holder  to 
execute  and  deliver  to  the  purchaser  a  document  known  as  an 
assignment  of  mortgage,  in  which  it  is  advisable  for  the  assignee 
(purchaser)  to  require  that  there  shall  be  included  a  covenant, 
setting  forth  the  amounts  due  of  principal  and  interest  on  account 
of  the  mortgage  debt,  as  indicated  in  the  following  statutory  form : 

Amortization  of  mortgage.  Amortization  is  the  periodical  pay- 
ment of  a  stipulated  sum  of  money  for  the  purpose  of  reducing  the 
principal  amount  of  the  mortgage. 

Extension  agreement.  When  a  property  on  which  there  is  a 
mortgage  has  been  sold  and  the  mortgage  falls  due,  the  new  owner 
may  wish  its  terms  extended.  Frequently  the  reason  for  the 
request  is  his  inability  to  refinance  the  property.  This  extension 
agreement  makes  the  new  owner  personally  liable  for  the  debt, 
whatever  his  previous  status.  The  former  owner  cannot  be  held — 
without  his  consent — except  for  the  part  of  the  debt  which  may 
exceed  the  value  of  the  property  at  the  time  the  extension  is 
granted.  Furthermore,  he  does  not  involuntarily  assume  responsi- 
bility for  any  future  depreciation  in  value. 

ASSIGNMENT  OF  MORTGAGE 

With  Covenant 

Statutory  Form  J. 

Know  that   ,  assignor,  in  consideration  of   

dollars,  paid  by   ,  assignee,  hereby  assigns  unto  the 

assignee,  a  certain  mortgage  made  by  ,  given  to  secure 

payment  of  the  sum  of  dollars  and  interest,  dated  the 

 day  of   recorded  on  the  day  of 

  in  the  office  of  the    of  the  county 

of  ,  in  liber    of  mortgages,  at  page   

covering  premises   together  with  the  bond  or  obligation 

described  in  said  mortgage,  and  the  moneys  due  and  to  grow  doe  t  hereon  with 
the  interest. 

To  have  and  to  hold  the  same  unto  the  assignee,  and  to  the  successors,  legal 
representatives  and  assigns  of  the  assignee  forever. 

And  the  assignor  covenants  that  there  is  now  owing  upon  said  mortgage, 

without  offset  or  defense  of  any  kind,  the  principal  sum  of   

dollars,  with  interest  thereon  at  per  centum  per  annum  from  the 

 day  of  ,  nineteen  hundred  and   

In  witness  whereof,  the  assignor  has  hereunto  set  his  hand  and  seal  this 
 day  of  nineteen  hundred  and  

In  presence  of : 

   (So:;!  i 

(Signature  of  assignor) 
(Acknowledgment,  see  p.  20,  post) 

Estoppel  certificate.  Usually  the  purchaser  of  a  mortgage  upon 
real  property  requires  that  the  mortgagee  shall  furnish  a  certificate, 
duly  executed  by  the  mortgagor,  substantially  as  follows : 
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ESTOPPEL  CERTIFICATE 

I,   ,  residing  at   ,  and 

owning  premises  situated  in  ,  bounded  and  described  as 

follows:   (description),  which  premises  are  covered  by 

a  mortgage,  to  secure  the  payment  of  a  bond  for   dollars, 

which  mortgage  is  dated  day  of   19  

and  recorded  on  the    day  of    19  

in  the  office  of  the  of  the  county  of  

in  liber  of  mortgages,  which  mortgage  is  about  to  be  assigned 

in  the  office  of  the    of  the  county  of   , 

Do  hereby  certify,  in  consideration  of  one  dollar  paid,  the  receipt  whereof 
is  hereby  acknowledged,  and  to  induce  said  assignment  to  be  accepted,  that 

said  mortgage  so  to  be  assigned  is  a  valid   lien  on  said  premises 

for  the  full  amount  of  principal  and  interest  due  thereon,  namely:  

  dollars  and  interest  at    per  cent,  per  annum 

from  the    day  of  ,  19  and  that 

there  are  no  defenses  or  offsets  to  said  mortgage  or  to  the  bond  which  it 
secures,  and  that  all  the  other  provisions  of  the  said  bond  and  mortgage  are 
in  full  force  and  effect. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  seal  this   

day  of   ,  19  

In  the  presence  of 

   (Seal) 

(Signature  of  mortgagor) 
(Acknowledgment,  see  p.  26,  post) 

Satisfaction  of  mortgage.  When  the  owner  of  property  incum- 
bered by  a  mortgage  pays  the  mortgage  debt,  he  should  not  only 
require  the  holder  of  the  mortgage  to  return  the  mortgage  and 
the  bond  or  other  obligation  secured  by  it,  but  should  insist  that 
the  mortgagee  deliver  to  him  a  duly  executed  "satisfaction  piece," 
which  will  authorize  that  the  mortgage  be  discharged  of  record. 
The  statutory  form  of  such  a  document  is  as  follows : 

SATISFACTION  OF  MORTGAGE 

Statutory  Form  L. 

Know  all  men  by  these  presents,  that    do  hereby  certify 

that  a  certain  indenture  of  mortgage,  bearing  date  the    day  of 

 ,  nineteen  hundred  and  made  and 

executed  by   ,  to  secure  payment  of  the  principal  sum 

of  dollars  and  interest,  and  duly  recorded  in  the 

office  of  the  of  the  county  of  in 

liber  of  mortgages,  of  section  page  , 

on  the   day  of  ,  nineteen  hundred  and 

 ,  is  paid,  and  do  hereby  consent  that  the  same  be 

discharged  of  record. 

Dated  the  day  of  nineteen  hundred 

and  

In  the  presence  of: 

  (Seal) 

(Signature  of  mortgagee) 
(Acknowledgment,  see  p.  26,  post) 
Mortgage  foreclosure.  The  mortgagee's  remedy  for  the  failure 
of  the  mortgagor  to  pay  interest  upon  or  instalments  of  the  prin- 
cipal of  the  mortgage  debt,  as  agreed,  or  for  the  violation  of  any 
other  of  his  covenants,  is  by  way  of  an  action  for  the  foreclosure 
of  the  lien  of  the  mortgage.  Such  an  action  usually  culminates 
in  a  judgment  directing  the  sale  of  the  property  that  is  subject  to 
the  mortgage,  and  the  application  of  the  proceeds  of  the  sale  to 
the  payment  of  the  mortgage  debt. 
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LEASES 

A  lease  is  a  contract  whereby,  for  a  consideration,  usually 
termed  rent,  one  who  is  entitled  to  the  possession  of  real  property 
transfers  such  right  to  another  for  life,  for  a  term  of  years,  or 
at  will. 

Essentials  of  a  valid  lease.  These  are 

1.  Competent  parties  (sane  adults) ; 

2.  A  definite  demising  clause,  whereby  the  lessor  (landlord) 
leases  and  the  lessee  (tenant)  takes  the  property  leased; 

3.  A  reasonably  definite  description  of  the  property  leased; 

4.  A  clear  statement  of  the  term  (duration)  of  the  letting; 

5.  Specification  of  the  rent  payable  and  how  it  is  to  be  paid; 

6.  If  the  term  of  the  lease  is  for  more  than  one  year  it  must  be 
in  writing,  signed  by  all  parties  thereto  and  duly  delivered. 

Generally.  There  is  no  limitation  upon  the  length  of  the  term 
for  which  property  may  be  leased.  It  is  not  necessary  that  the 
wife  of  the  lessor  join  him  in  executing  a  lease  even  if  its  term  is 
for  99  years,  or  longer. 

A  net  lease  is  one  that  provides  that  the  tenant,  in  addition  to 
paying  the  agreed  rent,  shall  defray  the  expense  of  all  repairs, 
taxes,  water  rents,  insurance,  premiums,  and  such  other  items  of 
the  carrying  charges  upon  the  leased  property,  as  may  be  specified. 

Leases  usually  include  numerous  covenants,  conditions  or  limita- 
tions, collateral  to  the  letting  and  containing  such  provisions  as 
the  parties  may  agree  upon  as  necessary  to  define  their  respective 
rights  and  responsibilities.  Many  of  such  collateral  agreements 
are  incorporated  in  all  leases.  Others  are  used  only  in  connection 
with  the  letting  of  a  particular  class  of  property,  such  as  apart- 
ments, lofts  or  offices. 

The  results  that  may  flow  from  the  omission  of  a  necessary 
covenant  or  condition  are  often  annoying  and,  sometimes,  may 
prove  serious  to  the  landlord  or  the  tenant,  as  the  case  may  be. 
For  instance,  rent  is  not  payable  in  advance  unless  the  lease  so 
provides.  So,  too,  a  landlord  has  no  right  to  send  his  mechanics 
into  leased  premises,  to  make  alterations  or  to  install  new  equip- 
ment, unless  the  lease  authorizes  him  to  do  so.  On  the  other  hand, 
the  tenant  should  carefully  consider  the  negative  covenants  his 
lease  contains.  A  negative  covenant  binds  the  tenant  not  to  do 
specified  acts,  such  as  assigning  his  lease,  subletting,  or  using  the 
premises  for  other  than  a  specified  purpose,  etc.  He  should  also 
bear  in  mind  that,  unless  the  lease  provides  that  the  landlord 
shall  make  all  repairs,  or  such  of  them  as  he  has  agreed  to  make, 
the  tenant  must  bear  the  cost  of  even  the  most  necessary  repairs 
to  the  leased  premises. 

Form.  There  is  no  statutory  form  of  lease.  The  forms  of  leases 
carried  in  stock  by  many  stationers  may  be  safely  used  in  ordi- 
nary cases,  because  usually  the  models  for  such  forms  are  pre- 
pared by  careful  and  experienced  lawyers.  But  where  it  is  desired 
to  include  special  provisions  governing  unusual  conditions,  such 
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as  an  option  to  cancel,  to  renew  or  to  purchase,  or  to  authorize 
the  tenant  to  make  alterations  or  additions,  or  to  demolish  and 
rebuild,  the  safe  course  is  to  have  the  lease  drawn  by  a  competent 
lawyer. 

Recording  leases.  A  lease  is  not  recordable  unless  it  is  for  a 
term  of  three  years,  or  more,  and  has  been  duly  acknowledged  by 
the  parties  thereto. 


ACKNOWLEDGMENTS 

Technically,  the  term  "acknowledgment"  means  both  the  act 
and  the  evidence  thereof  made  by  the  officer  taking  the  acknowl- 
edgment. Practically,  an  acknowledgment  is  the  certificate  of  an 
officer,  duly  empowered  to  take  an  acknowledgment  or  proof  of 
the  conveyance  of  real  property,  that  on  a  specified  date  "before 

me  came  ,  to  me  known  to  be  the  individual  described 

in,  and  who  executed  the  foregoing  instrument  and  acknowledged 
that  he  executed  the  same." 

Concerning  acknowledgments,  the  Real  Property  Law  provides: 

§  298.  Acknowledgments  and  proofs  within  the  state.  The 

acknowledgment  or  proof  of  a  conveyance  of  real  property  within 
the  state  may  be  made  at  any  place  within  the  state,  before  a 
justice  of  the  supreme  court;  or  within  the  district  wherein  such 
officer  is  authorized  to  perform  official  duties,  before  a  judge, 
clerk,  deputy  clerk,  or  special  deputy  clerk  of  a  court,  a  notary 
public,  an  official  examiner  of  title,  or  the  mayor  or  recorder  of 
a  city,  a  justice  of  the  peace,  surrogate,  special  surrogate,  special 
county  judge  or  commissioner  of  deeds,  except  that  such  an 
acknowledgment  or  proof  of  a  conveyance  may  be  taken  by  a 
justice  of  the  peace  anywhere  within  the  county  containing  the 
town  or  city  in  which  he  is  authorized  to  perform  official  duties. 
The  usual  forms  of  acknowledgments  are  as  follows : 

By  Individual 

STATE  OF  NEW  YORK, 
County  of  , 

On  this  day  of  ,  before  me  came 

 ,  to  me  known  to  be  the  individual  described 

in,  and  who  executed  the  foregoing  instrument,  and  acknowledged 
that  he  executed  the  same. 

 •••» 

Notary  Public, 


County,  No. 
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By  Husband  and  Wife  Known  to  the  Officer 

STATE  OF  NEW  YORK, 
County  of  , 

On  this  day  of  ,  before  me  came 

 ,  and  ,  his  wife,  severally  known 

to  me  to  be  the  persons  described  in  and  who  executed  the  fore- 
going instrument,  and  acknowledged  that  they  executed  the  same. 

 > 

Notary  Public, 

 County,  No  

By  a  Corporation 

STATE  OP  NEW  YORK 
County  of  , 

On  this   day  of  ,  in  the  year  , 

before  me  came  ,  to  me  known,  who,  being  by 

me  duly  sworn,  did  depose  and  say  that  he  resides  in  ; 

that  he  is  the  of  the  corporation 

described  in  and  which  executed  the  above  instrument ;  that  he 
knows  the  seal  of  said  corporation;  that  the  seal  affixed  to  said 
instrument  is  such  corporate  seal ;  that  it  was  so  affixed  by  order 
of  the  board  of  directors  of  said  corporation,  and  that  he  signed 
his  name  thereto  by  like  order. 

 j 

Notary  Public, 

  County,  No  

By  Firm 

By  One  Partner 

STATE  OF  NEW  YORK 
County  of  , 

On  this  day  of  ,  before  me  came 

 ,  to  me  known  to  be  a  member  of  the  firm  of 

  and  the  person  described  in  and  who  executed 

the  foregoing  instrument  in  the  firm  name  of  

and  acknowledged  that  he  executed  the  same  as  the  act  and  deed 
of  said  firm  of  

 > 

Notary  Public, 

  County,  No  
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Recording  Conveyances,  etc. 

The  statute  provides  that  to  be  recordable,  the  document 
must  be  a  conveyance  of  real  property  within  the  State  of  New 
York,  duly  acknowledged,  or  otherwise  proved  as  authorized  by 
law.  The  courts  have  held  that  not  only  deeds  and  mortgages, 
but  leases  for  upward  of  three  years,  trust  agreements,  releases, 
extensions,  assignments  and  discharges  of  mortgages,  are  convey- 
ances of  real  property  eligible  for  recording,  and  this  list  is  not 
exhaustive.  There  is  a  particular  statutory  provision  that  author- 
izes the  recording  of  executory  contracts  for  the  sale  or  purchase 
of  real  property  (and  powers  of  attorney  for  its  conveyance), 
but  it  has  been  held  that  the  recording  of  such  a  contract  does  not 
give  constructive  notice. 

Recording  conveyances  serves  two  purposes:  Preservation  of  a 
record  of  the  instrument  in  a  public  office  for  convenient  refer- 
ence, and  to  give  general  notice  of  the  rights  created  or  conveyed 
under  it. 

The  latter  result  is,  of  course,  exceedingly  important,  and  is 
completely  governed  by  the  provisions  of  Article  9  of  the  Real 
Property  Law,  frequently  referred  to  as  the  Recording  Act.  If 
the  instrument  is  of  the  kind  which  the  law  permits  to  be  recorded, 
and  it  is  recorded  in  a  county  clerk's  office  (or  register's  office, 
in  New  York,  Kings,  Queens  and  Westchester  counties)  as  provided 
by  the  statute,  subsequent  purchasers,  from  the  same  common 
source  of  title,  acquire  no  greater  right  than  as  though  they,  in 
fact,  knew  of  the  instrument  so  recorded  at  the  time  of  their  pur- 
chase. If  the  instrument  is  of  the  kind  which  may  be  recorded, 
and  is  not  recorded,  it  is  void  as  against  any  subsequent  purchaser 
in  good  faith  and  for  a  valuable  consideration,  from  the  same 
vendor,  his  heirs  or  devisees,  of  the  same  real  property  or  any 
portion  thereof,  whose  conveyance  is  first  duly  recorded. 
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THE  REAL  PROPERTY  LAW,  GENERALLY 

Although  applicants  for  real  estate  brokers'  licenses  are  not 
required  to  have  a  general  knowledge  of  this  statute,  it  is  believed 
that  opportunity  should  be  afforded  them  to  study  such  of  its 
basic  provisions  as  will  aid  them  to  gain  the  "fair  understanding 
of  the  general  purposes  and  general  legal  effect  of  deeds, 
mortgages,  land  contracts  of  sale  and  leases,"  prescribed  bv 
Subd.  1  (d),  §  441  thereof. 

Definitions.  The  terms  "real  property"  and  "lands,"  as  used 
in  the  first  eight  articles  of  this  chapter,  are  co-extensive  in  mean- 
ing with  lands,  tenements  and  hereditaments  (§  2,  Real  Property 
Law). 

The  term  "land,"  in  its  most  general  sense,  comprehends  any 
ground,  soil  or  earth  whatsoever,  and  it  includes  all  things  of  a 
permanent  and  substantial  nature;  not  only  the  face  of  the  earth, 
but  everything  on,  under  or  over  it.  Trees,  buildings,  fixtures 
and  fences  are  regarded  as  a  part  of  the  land  upon  which  they 
are  located.  Fixtures  are  appliances,  apparatus  or  other  things 
that  have  been  attached  to  land,  or  to  a  building  or  structure 
thereon,  which  cannot  be  removed  therefrom  without  damage  to 
the  freehold. 

The  term  "tenements"  is  of  greater  meaning  and  extent,  some- 
times than  land,  and  includes  not  only  land  but  rents  and  other 
rights  and  interests  issuing  out  of  or  concerning  land. 

The  word  "hereditaments"  is  a  more  comprehensive  term  than 
either  "lands"  or  "tenements,"  for  it  includes  whatever  may  be 
inherited,  corporeal  or  incorporeal.  Water  is  not  land,  but  is 
an  incident  to  land  which  gives  to  the  owner  of  the  land  certain 
rights  and  privileges  in  the  use  of  water.  If  it  flows  over  his 
own  land,  it  is  so  far  identified  with  the  realty  as  to  be  a  corporeal 
hereditament;  and  if  the  right  is  to  use  it  as  it  flows  over  the 
land  of  another  it  is  an  incorporeal  hereditament. 

The  term  "seizing"  refers  to  the  estate  of  the  person  seized 
and  not  to  the  thing  in  which  such  an  estate  exists.  It  is  ap- 
plicable to  freehold  estates  only,  for  a  person  is  said  to  be 
possessed,  not  seized,  of  any  less  estate. 
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APPENDIX 

CONTRACT  FOR  THE  SALE  OF  REAL  PROPERTY 
Standard  Form. 

(Prepared  and  issued  by  Real  Estate  Board  of  New  York;  reprinted  here  by 

permission) 

AGREEMENT,  made  this  day  of  ,19  ,  between 

  hereinafter 

described  as  the  Seller,  and  hereinafter  described  as 

the  Purchaser, 

Witnesseth,  that  the  Seller  agrees  to  sell  and  convey,  and  the  Purchaser 
agrees  to  purchase  all  that  lot  or  parcel  of  land,  with  the  buildings  and 
improvements  thereon, 

Description;  Survey;  Restrictions;  Leases 

The  price  is 

DOLLARS,  payable  as  follows: 

DOLLARS  on  the  signing  of  this  contract,  the  receipt  of  which  is  hereby 
acknowledged; 

DOLLARS  on  the  delivery  of  the  deed  as  hereinafter  provided,  either  in  cash 
or  by  check  drawn  to  the  order  of  the  Seller  upon  a  bank  which  is  a  mem- 
ber of  the  New  York  Clearing  House,  and  duly  certified  by  such  bank. 
DOLLARS  by  taking  said  premises  subject  to  a  mortgage,  now  a  recorded 
lien  thereon,  upon  which  there  is  unpaid  that  principal  amount,  which  bears 

interest  at  the  rate  of  per  centum  per  annum, 

the  principal  of  which  will  become  due  as  follows: 

DOLLARS  by  the  Purchaser    making, 

executing  and  delivering  a  purchase  money  bond  and  second  mortgage  cover- 
ing said  premises,  for  that  amount  of  principal  sum,  payable 

Such  bond  and  mortgage  shall  bear  interest  at   

per  centum  per  annum,  payable  yearly.   They  shall  be 

drawn  upon  forms  usually  employed  by  one  of  the  Title  Companies  of  the 
City  of  New  York  for  second  mortgages,  and  the  expense  of  drawing  and 
recording  the  same,  the  mortgage  tax  thereon  and  the  cost  of  the  stamps 
on  the  bond*  shall  be  paid  by  the  Purchaser  at  the  time  of  the  execution 
thereof. 

All  notes  or  notices  of  violation  of  law  or  municipal  ordinances,  orders  or 
requirements  noted  in  or  issued  by  any  Department  of  the  City  or  State  of 
New  York,  against  or  affecting  the  premises  at  the  date  hereof,  shall  In- 
complied  with  by  the  Seller  and  the  premises  shall  be  conveyed  free  of  the 
same,  and  this  provision  shall  survive  the  delivery  of  the  deed  hereunder. 
The  seller  shall  furnish  the  Purchaser  with  an  authorization  to  make  the 
necessary  searches  for  such  notes  or  notices. 

This  sale  is  made  subject  to  the  resolution  or  ordinance  of  the  Board  of 
Estimate  and  Apportionment  commonly  known  as  the  "Zoning"  Ordinance, 
and  to  all  amendments  thereof  and  supplements  thereto  now  in  force;  and 
also  subject  to  encroachments,  if  any,  of  stoops,  areas  and  cellar  steps  upon 
any  street  or  highway. 

If  at  the  time  of  the  delivery  of  the  deed  the  premises  or  any  part  thereof 
shall  be  or  shall  have  been  affected  by  any  assessment  or  assessments  which 
are  or  may  become  payable  in  annual  installments  of  which  the  first  install- 
ment is  then  due  or  has  been  paid,  then  for  the  purposes  of  this  contract 
all  the  unpaid  installments  of  any  such  assessment,  including  those  which 
are  to  become  due  and  payable  after  the  delivery  of  the  deed,  shall  be  deemed 
to  be  due  and  payable  and  to  be  liens  upon  the  premises  affected  thereby  and 
shall  be  paid  and  discharged  by  the  Seller,  upon  the  delivery  of  the  deed. 

This  sale  includes  all  of  the  right,  title  and  interest  of  the  Seller  of,  in 
and  to  any  strips  or  gores  of  land  adjacent  to  said  premises,  and  of,  in  and 

*  Federal  tax  thereon  has  been  repealed  in  case  of  individuals  but  applies 
to  corporations. 
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to  any  land  lying  in  the  bed  of  any  street,  road  or  avenue,  open  or  pro- 
posed, in  front  or  of  adjoining  said  premises,  to  the  centre  line  thereof, 
and  all  right,  title  and  interest  of  the  Seller  in  and  to  any  award  made  or 
to  be  made  in  lieu  thereof,  and  in  any  award  for  damage  to  said  premises 
by  reason  of  change  of  grade  of  any  street;  and  the  Seller  will  execute  and 
deliver  to  the  Purchaser,  on  closing  of  title,  or  thereafter,  all  proper  instru- 
ments for  the  conveyance  of  such  title  and  the  assignment  and  collection 
of  any  such  award. 

The  Seller  shall,  upon  receipt  of  the  price,  paid  in  the  manner  above 
stated,  make,  execute  and  deliver  or  cause  to  be  made,  executed  and  delivered 
a  good  and  sufficient  deed  to  convey  to  the  Purchaser  or  the  Purchaser's 
assigns,  the  fee  of  said  premises  free  from  all  encumbrances  except  as  herein 

stated.   Such  deed  shall  be  delivered  at  the  office  of  

  in  the  Borough  of  Manhattan 

of  the  City  of  New  York,  on   ,19  ,  at   

 o'clock   M.  » 

All  instruments  to  be  given  hereunder  are  to  be  in  the  statutory  short 
form  except  as  herein  otherwise  provided. 

Title  Closing;  Rents;  Interest;  Insurance  Premiums 

*  Closing  of  title  and  adjustments  thereon  shall  be  made  in  accordance 
with  the  Customs  in  Respect  to  Title  Closings  adopted  by  the  Real  Estate 
Board  of  New  York. 

Rents  and  interest  on  mortgages  and  all  premiums  on  insurance  policies 
in  force  at  date  hereof  are  to  be  apportioned.  Annual  taxes  and  annual 
water  rents  shall  be  apportioned,  it  being  agreed  that  the  tax  year  is  the 
calendar  year.  If  the  closing  of  title  shall  occur  before  the  tax  rate  is 
fixed,  the  apportionment  of  taxes  shall  be  upon  the  basis  of  the  tax  rate 
for  the  next  preceding  year  applied  to  the  latest  assessed  valuation.  If 
gas  ranges,  mail  chute,  a  fire  alarm  system,  or  electric  meters  be  rented,  or 
if  the  Seller  shall  have  heretofore  made  contracts  for  gas  service,  electric 
current  service,  sprinkler  supervisory  service,  or  vermin  exterminator  service, 
then  the  rent  and  charges  therefor  shall  be  apportioned,  and  the  Purchaser 
will  assume  the  obligations  under  the  leases  or  contracts  therefor  from  and 
after  the  delivery  of  the  deed.  If  there  be  a  water  meter  on  the  premises, 
title  shall  be  accepted  subject  to  any  unfixed  amount  of  water  charge 
thereon.  If  a  present  tenant  is  obligated  by  lease  to  pay  any  such  water 
rent,  then  the  Seller  hereby  guarantees  to  the  Purchaser  and  the  Purchaser's 
assigns,  the  collection  from  such  tenant  of  the  amount  of  the  water  charge 
which  is  unfixed  at  the  time  of  the  delivery  of  the  deed.  If  no  tenant  shall 
be  so  obligated,  then  the  unfixed  meter  charge  shall  be  apportioned  on  the 
basis  of  the  next  preceding  bill.  The  Purchaser  will  pay  the  Seller  for  the 
coal  in  the  premises  at  the  time  of  delivery  of  the  deed,  at  the  cost  price 

thereof  to  the  Seller   

  shall  be  employed  to 

make  an  estimate  of  the  quantity,  and  their  written  certificate  of  such 
estimate  shall  be  binding  and  conclusive  on  both  parties. 

All  personal  property  owned  by  the  Seller  and  used  in  or  about  the  oper- 
ation of  said  premises  is  included  in  this  sale. 

The  Seller  agrees  that   

brought  about  this  sale  and  agrees  to  pay  on  the  execution  of  this  contract 
the  broker's  commission  as  per  rates  of  The  Real  Estate  Board  of  New 
York. 

The  risk  of  loss  or  damage  to  said  premises  by  fire  until  the  delivery  of 
*nid  deed  is  assumed  by  the  Seller. 

All  sums  paid  on  account  of  this  contract  and  the  reasonable  expense  of 
the  examination  of  the  title  to  said  premises  are  hereby  made  liens  thereon, 
but  such  liens  shall  not  continue  after  default  by  the  Purchaser  under  this 
contract. 


*  The  "Customs  in  Respect  to  Title  Closings,"  which  follow,  are  printed  on 
the  back  of  the  foregoing  contract. 
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The  stipulations  aforesaid  are  to  apply  to  and  bind  the  heirs,  executors, 
administrators,  successors  and  assigns  of  the  respective  parties. 
Witness  the  signatures  and  seals  of  the  above  parties. 

In  presence  of    [l.  s.] 

  [I-  6.] 

  [L.  8.] 

CUSTOMS  IN  RESPECT  TO  TITLE  CLOSINGS 

(Adopted  by  the  Real  Estate  Board  of  New  York  and  referred  to  in  the 
foregoing  form  of  contract) 

I.  All  adjustments  of  interest,  rents,  taxes,  water  rates  and  insurance 
premiums  shall  be  made  as  of  the  day  immedaitely  preceding  the  day  on 
which  title  is  closed. 

II.  Interest,  taxes,  water  rates  and  insurance  shall  be  computed  by  the 
300-day  method,  each  month  representing  l-12th  of  the  annual  charge  and 
each  day  l-30th  of  the  monthly  charge. 

III.  Rent  shall  be  computed  on  the  basis  of  the  days  in  the  particular 
month  in  which  title  is  closed. 

IV.  Where  the  period  for  which  the  computation  of  interest,  taxes,  water 
rates  and  insurance  is  to  be  made  is  more  than  one  month,  the  elapsed  time 
shall  be  computed  by  full  months  and  by  the  actual  number  of  days  in  excess 
of  such  full  months. 

Note:  These  rules  mean  that  the  seller  shall  be  charged  with  interest,  taxes,  water 
rates  and  insurance  to  and  including  the  day  immediately  preceding  the  day  on 
which  title  is  closed  and  purchaser  shall  hear  these  items  from  the  day  on 
which  title  is  closed  and  receive  the  rents  for  that  day.  This  has  always  heeii  the 
practice  when  title  is  closed  on  the  first  day  of  the  month  and  the  purpose  of  these 
rules  is  to  apply  the  same  practice  to  closing  occurring  during  the  month. 

For  example:  A  title  closes  on  June  4.  Mortgage  interest  was  paid  to  but  not 
including  March  15.  The  first  half  of  the  taxes  has  been  paid.  Insurance  has  been 
paid  to  June  15.  Rent  has  been  collected  for  the  month  of  June.  The  compu- 
tation would  be  as  follows: 

Allow  purchaser:  Interest  from  March  15  to  June  3,  both  inclusive — 2  months 
and  20  days. 

Rent  from  June  3  to  June  30—27  days. 
Allow  seller:  Insurance  premium  trom  June  3  to  June  15 — 12  days. 
Taxes  from  June  3  to  June  30 — 27  days. 

V.  Where  the  period  for  which  the  computation  of  interest,  taxes,  water 
rates  and  insurance  is  to  be  made  is  less  than  one  month,  the  actual  number 
of  days  shall  be  counted,  excluding  the  first  day  and  including  the  last. 

VI.  When  the  time  for  closing  a  title  is  adjourned  without  any  specific 
provisions  as  to  adjustments,  all  adjustments  shall  be  made  as  of  the  day 
prior  to  the  adjourned  date  and  the  seller  shall  not  be  entitled'to  interest 
from  the  original  date  either  on  the  unpaid  balance  of  the  purchase  price 
or  on  any  purchase  money  mortgages. 

VII.  When  the  time  for  closing  a  title  is  adjourned  under  a  stipulation 
that  all  adjustments  are  to  be  made  as  of  original  date,  the  seller  shall  be 
entitled  to  interest  at  legal  rate  on  the  unpaid  balance  of  the  purchase  price 
and  on  any  purchase  money  mortgages  from  the  original  date  set  for  closing 
title. 

VIII.  Whenever  the  contract  provides  that  taxes  arc  to  be  apportioned, 
this  shall  be  deemed  to  include  water  charges. 

IX.  Even  if  no  reference  is  made  in  the  contract  to  the  liability  of  pur- 
chaser to  pay  recording  tax  on  a  purchase  money  mortgage  and  revenue 
stamps  on  a  purchase  money  bond,  the  purchaser  shall  nevertheless  be  deemed 
under  obligation  to  pay  the  same. 

X.  If  the  contract  provides  that  one  of  the  parties  is  to  pay  for  drawing 
papers  and  no  charge  is  stated  in  the  contract,  the  charge  shall  be  as  follows: 


A  Deed   $10.00 

A  Bond  and  Mortgage   20.00 

A  Satisfaction  Piece    5.00 

An  Assignment  of  Mortgage   10.00 

A  Release  of  part  of  mortgaged  premises   15.00 
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